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Disciplining Non-Vaccinated Federal
Employees
On October 1, 2021, the Office of Personnel

Management issued a memorandum to agencies on
enforcing the federal employee vaccination require-
ment, Executive Order (EO) 14043. The memo
provides agency guidance on the process for disci-
plining and removing federal employees who refuse
to comply with the President’s requirement that all
get vaccinated by November 22, 2021.

Federal employees vaccinated with either the US
AstraZeneca or Novavax COVID-19 vaccines are
considered in compliance with the mandate.

Federal employees who refuse to get vaccinated
or show proof of vaccination by November 8 will be
in violation of a lawful order and their agency can
begin the enforcement process which begins with
a five day counseling period. If after the five days
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the employee continues to refuse to get vaccinated,
managers are asked to issue a short suspension of 14
days or less. The Administration’s guidance says that
“Continued non-compliance during the suspen-
sion can be followed by proposing removal.” The
guidance also says that “The only exception is for
individuals who receive a legally required exception
approved under agency processes.”

If removal or termination is required, agencies
must follow the required procedural rights to an
employee and follow normal processes including
agency policy or collective bargaining agreement
requirements concerning disciplinary matters and
employees should not be placed on administrative
leave while disciplinary actions are under way.

The Secretary of the Department of Veterans
Affairs, one of the largest federal agencies, has sug-
gested that the process of terminating VA employees
and processing employee requests for exceptions

See XXXXX page 2

Numerous surveys have been done of medical personnel and COVID; none have been done of federal
medical officers. FPA is developing a short anonymous survey of medical officers and the issues they faced
during COVID—if you have suggestions for survey questions, please send them to dennis@fedphy.org.

New Telework Guidance for Federal Employees Returning to Office

Earlier this year, the Office of Personnel
Management (OPM) issued a 38 page memo with
answers to several questions about telework and
remote work which was developed in consultation
with agency Chief Human Capital Officers. Some
of the highlights from the OPM memo a summa-
rized below.

OPM spells out the options available for telework
in the memo, which states: “...telework has tended
to fall into these categories.

* Routine telework. Under this option, telework
occurs as part of an ongoing regular schedule
such that employees typically telework on some
days and work at their agency worksite on other
days during each pay period. They must obtain
managerial approval for the schedule (and any

modifications to it), but do not need to obtain
additional separate approval for each day they
telework.

Situational telework. Under this option,
employees telework occasionally (i.e., it is

not part of an ongoing and regular telework
schedule) and agencies’ policies may require
managerial approval each time they telework.
Agencies may also approve remote work
arrangements. Remote work is a special type
of alternative work arrangement by which an
employee is scheduled to perform work within
or outside the local commuting area of an
agency worksite and is not expected to report
to an agency worksite on a regular and recur-
ring basis. Employees must obtain managerial

approval for remote work arrangements. Given
See XXXXX page 4
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may take two to three months.

Employees who have provided notice of
their intent to leave their position and are
on leave until they depart are not subject
to the requirements of the EO.

A recent survey of 3186 current and
retired federal employees and some
contractors revealed that 53% strongly or
somewhat disagreed with the administra-
tion’s COVID-19 vaccine mandate for
federal employees, while 44% strongly or
somewhat agreed with it.

The Office of Personnel Manage-
ment has issued a six page Q&A paper
on this latest directive which is available
at https://chcoc.gov/sites/default/files

Enforcement-Guidance-FAQs.pdf.

Medical and Religious Exceptions to
Vaccine Mandate
On October 4, the Safer Federal

Workforce Task Force issued new guid-
ance about what to expect if planning to
declare a medical or religious exception
to the federal vaccine mandate. The Task
Force didn’t detail exactly what kinds of
medical or religious reasons might allow
an employee an exception to the federal
vaccine mandate, but said agencies should
consider the nature of the employee’s job
responsibilities; and the reasonably fore-
seeable effects on the agency’s operations,
including protecting other agency employ-
ees and the public from COVID-19, the
task force said.

The revised version of the model form
employees are to use to request a reli-
gious exception on those grounds shifts
from an earlier focus having employees
answer a list of specific questions to a
more narrative approach. For example,

a former question asking employees to
identify any other medicines or product
they do not use because of the religious
belief has been dropped. And while the
new form continues a request to disclose
whether the employee has received any
other vaccines as an adult, it drops a
requirement for them to list which and
when.

Further, the new version adds a state-
ment that “An individual’s beliefs—or
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degree of adherence—may change over
time and, therefore, an employee’s newly
adopted or inconsistently observed
practices may nevertheless be based on a
sincerely held religious belief.”

However, like the earlier version, it
stresses that a refusal to be vaccinated
must be based on a sincerely held belief;
that personal preferences or non-religious
concerns about the vaccine do not qualify;
and that any intentional misrepresenta-
tion “may result in legal consequences,
including termination or removal from
federal service.”

The form to request a medical exemp-
tion or a delay requires that a medical
provider sign a form asking for at least:

* The applicable contraindication or
precaution for COVID-19 vaccina-
tion, and for each contraindication
or precaution, indicate: (a) whether
it is recognized by the CDC pursuant
to its guidance; and (b) whether it is
listed in the package insert or Emer-
gency Use Authorization fact sheet
for each of the COVID-19 vaccines
authorized or approved for use in the
United States;

A statement that the individual’s
condition and medical circumstances
relating to the individual are such
that COVID-19 vaccination is not

considered safe, indicating the spe-
cific nature of the medical condition
or circumstances that contraindicate
immunization with a COVID-19 vac-
cine or might increase the risk for a
serious adverse reaction; and

Any other medical condition that
would limit the employee from receiv-
ing any COVID-19 vaccine.

It also instructs the medical provider to
describe the condition and to state if it is
temporary and if so, when it is expected
to end.

The guidance lists the CDC-
determined “contraindications” as: “severe
allergic reaction (e.g., anaphylaxis) after
a previous dose or to a component of
the COVID-19 vaccine; and immediate
allergic reaction of any severity to a previ-
ous dose or known (diagnosed) allergy to a
component of the COVID-19 vaccine.”

Further, it says that “if an individual
is allergic to a component of one or more
COVID-19 vaccines, that individual
may not be allergic to components in all
COVID-19 vaccines.”

Under EEOC policy an employer must
make a “reasonable accommodation” to
an employee qualifying for an exception
on either medical or religious grounds
unless doing so would create an “undue
hardship” for the employer.

See XXXXX page 3
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The Safer Federal Workforce Task
Force

This latest directive and others dealing
with COVID-19 and federal employees
actually started the day President Biden
took office with the issue of Executive
Order 13991 creating the Safer Federal
Workforce Task Force to “give the heads
of federal agencies ongoing guidance to
keep their employees safe and their agen-
cies operating during the COVID-19 pan-
demic.” The task force is led by the White
House COVID-19 Response Team, the
General Services Administration (GSA),
and the Office of Personnel Management
(OPM). Task Force members include: the
Centers for Disease Control and Preven-
tion (CDC); the Department of Veterans
Affairs (VA); the Federal Emergency
Management Agency (FEMA); the Federal
Protective Service (FPS); the Office of
Management and Budget (OMB); and, the
United States Secret Service (USSS).

Since the creation of the Task Force
the has issued several orders, including
the July policy wherein President Biden
directed that federal employees and con-
tractors who work on-site at government
facilities prove that they have been vacci-
nated or agree to wear masks and submit
to regular COVID-19 testing. A White
House statement on the mandate states:
“...that to help protect workers and their
communities, every federal government
employee and onsite contractor will be

asked to attest to their vaccination status.
Anyone who does not attest to being fully
vaccinated will be required to wear a mask
on the job no matter their geographic
location, physically distance from all other
employees and visitors, comply with a
weekly or twice weekly screening testing
requirement, and be subject to restrictions
on official travel.”

The Task Force website, https://www.

saferfederalworkforce.gov/overview/ has

information on every action affecting fed-
eral employees and contractors regarding

COVID-19.

Court Decisions on Vaccine
Mandates

Although vaccination mandates in the
private sector largely started with medical
settings, they are increasingly expanding
to other industries and occupations. And,
the U.S. Supreme Court left in place—by
declining to review it—an appeals court
decision backing a vaccine mandate in a
university setting, a potential precedent in
the employment setting since both involve
decisions about the safety of large num-
bers of people.

An appeals court said that even with
a mandate in place, affected individu-
als have options available to them other
than being vaccinated, including seek-
ing an exception on religious or medical
grounds—while generally being subject to
additional safety protocols—or choosing

not to attend that university. Those
options may be “difficult” but do not
amount to the type of coercion prohibited
by law, it said.

A Justice Department legal opinion
says the law “does not prohibit public or
private entities from imposing vaccination
requirements...” Federal EEO laws also
permit employers to require vaccines for
employees entering workplaces.

Admin Leave and COVID
Vaccinations
On November 3, the Office of

Personnel Management said that agen-
cies... “must grant administrative leave

to federal employees who accompany

any family member who is receiving a
COVID-19 vaccination.” Federal employ-
ees are allowed to take four hours of
administrative leave each time a family
member receives a vaccine shot, up to a
total of twelve hours of leave for a family
member receiving three shots. The policy
was revised to include children aged 5-11.

(Booster shots are not authorized for
children under the age of 18.)

Resources on COVID-19 Vaccines

The federal government’s website:
https://www.vaccines.gov provides loca-
tions for COVID-19 (and flu) vaccines. In
addition, texting a zip-code to GETVAX
will also identify vaccines locations.

Former Federal Employees can now be hired at a Higher Salary than when they left

Government

The Office of Personnel Manage-
ment has finalized new regulations mak-
ing it easier for federal agencies to bring
back former employees at a higher salary
than when they left government. Cur-
rently, federal agencies have the author-
ity to rehire former federal workers
outside the competitive hiring process,
but they can only offer them positions
at the same pay grade they held before
they left federal service. Under the rule
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that was effective in July, agencies will
be able to use that process to rehire
former federal workers at higher sala-
ries than when they left government,
accounting for the experience and skills
they gained through education and the
private sector.

Former federal workers who left
before reaching the “career tenure” mark
of three years in federal service may
only return to federal agencies under

this authority within three years of their
departure. Those who worked for the
government for three years or longer will
have no limitation on when they can

be rehired at a higher pay grade outside
of the competitive process. In order to
be eligible to be rehired at a higher pay
grade, former federal workers must have
been given a fully successful performance
rating in their final year of service before
leaving government.
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budget implications, equity consid-
erations, and other factors, agency
remote work policies should clearly
outline the level of approval required
to institute or execute a remote.”

OPM expects that many more Federal
employees will be eligible to telework
on a regular basis post-reentry. Agencies
should start re-assessing schedules for and
frequency of telework, based upon the
experiences of the last 15 months, and
re-establish them in a way that best meets
mission needs (including the agency’s
ability to compete for qualified candidates
and retain talent).

Determining Telework Eligibility

After determining telework eligibility
for all current employees, agencies should
make any ongoing determinations of
telework eligibility based on job functions,
and not managerial preference per se.
Agencies should similarly apply equitable,
function-based criteria to determine the
number of days an employee may tele-
work. In making these determinations,
agencies should apply the following
factors:

1. Determine telework eligibility for all
new employees

2.1n general, treat employees perform-
ing similar functions similarly

3. Assess workforce data on an ongoing
basis to ensure that telework eligibil-
ity determinations are being made in
accordance with agency policy and
applicable law, fairly and equitably,
and in a manner that effectively meets
the agency’s mission needs.

The memo states that telework and
remote work and not employee entitle-
ments, that authority to telework can be
revoked at any time and that employees
cannot be forced to telework. When decid-
ing to terminate a telework agreement, a
manager should be able to document and
demonstrate that:
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* The employee’s teleworking directly
and negatively impacts the employee’s
performance or the performance of
the work group/organization.

¢ Continuation of telework will inter-
fere with remediation of the stan-
dards such as the employee’s ability to
attain or return to a fully successful
performance level.

The employee’s conduct violates

the requirements established in the
Telework Enhancement Act or agency
policy and thus results in ineligibility
for telework.

The agency may set whatever param-
eters it wishes as to the locations in which
remote work may be performed.

Dependent Care Obligations and
Telework

The memo addresses dependent care
obligations by stating: “An agency that has
a general bar on teleworking when there
are young children or other persons requir-
ing care and supervision by the employee
in the home should reevaluate that policy
in light of its experience during the pan-
demic. In many instances, these policies
assume a rigid adherence to specific work
hours. Agencies may want to consider
offering teleworking employees with depen-
dent care responsibilities a maxiflex work
schedule, which is a type of flexible work
schedule (FWS) that, when combined with
telework, provides the most flexibility to
employees who need to address the dual
demands of work and caregiving, as well as
other personal responsibilities.”

Locality Pay and Telework

The memo addresses the issue of pay
when it is possible that an employee’s
remote location may be outside the
locality pay area by answering the follow-
ing question: “How will the employee’s
official worksite that is the basis for
General Schedule locality pay and other
location-based pay be determined? A.

The official worksite for a General
Schedule employee covered by a telework
agreement is the location of the agency
worksite for the employee’s position

(i.e., the place where the employee
would normally work absent a telework
agreement), as long as the employee is
scheduled to report physically at least
twice each biweekly pay period on a
regular and recurring basis to that agency
worksite. It is up to an agency to deter-
mine how often an employee reports
into the agency worksite. If an employee
is not scheduled to report to the agency
worksite at least twice each biweekly pay
period on a regular and recurring basis
(i.e., is a remote worker), the employee’s
official worksite for location-based pay
purposes is the alternative work location
under the remote work agreement.

if a General Schedule employee is
covered by a remote work agreement
under which the employee works from
home or other specified alternative loca-
tion fulltime and is not required to report
to the agency worksite at least twice each
biweekly pay period on a regular and
recurring basis, there is no need for a
temporary exception, and the employee’s
official worksite is the employee’s home or
other worksite.

Under a flexible work schedule, a
full-time employee may complete their
80-hour biweekly basic work requirement
by determining their own work schedule
(i.e., work starting and stopping times
and breaks) within the limits set by the
agency. An agency may limit the num-
ber of basic work requirement hours an
employee may work on a daily basis (such
as, no more than 10 hours per day) or in
a workweek. Also, agency-established lim-
its include core hours when an employee
is required by the agency to be present for
work and flexible hours (or “flexible time
bands”) during which the employee may
choose to vary their arrival and departure
times.

The complete OPM memo is available
at: https:
additional-guidance-post-reentry-

WWW.ChCOC.EOV content

personnel-policies-and-work-environment.




GAO Report Documents Impact of COVID on BOP

Earlier this year, the General Account-
ability Office (GAO) reviewed the impact
of COVID on the Bureau of Prisons
(BOP) which results in three recommen-
dations: that BOP evaluate communica-
tion of COVID-19 guidance, develop an
approach to capture and share best prac-
tices and lessons learned; and develop an
approach to ensure facilities apply these
practices as appropriate.

BOP is responsible for the custody and
care of about 129,000 federal inmates in
BOP-managed facilities, and employed
more than 37,000 staff as of May 2021.
Because of confined spaces, the prison
population is particularly vulnerable dur-
ing infectious disease outbreaks, such as
COVID-19. About $620 million has been
appropriated to or designated by BOP for
COVID-19- related efforts.

As of May 2021, BOP’s data showed
that:

* BOP obligated nearly $63 million

for personal protective equipment
(PPE)—such as masks, hand sanitizers,
gloves and COVID-19 testing kits—for
staff and inmates.

* 45,660 inmates had tested positive,
and 237 inmates had died from the
virus. In addition, 6,972 staff mem-
bers tested positive, with four deaths.

* BOP fully vaccinated about 56 per-
cent of all inmates in BOP-managed
facilities (73,050 inmates) and about
50 percent of all staff (19,000 staff)

The GAO report noted that BOP has
developed COVID-19 guidance, with
input in part from the Centers for Disease
Control and Prevention, and periodically
updates this guidance, but some BOP
staff reported to GAO confusion in how
to implement BOP’s guidance. In addi-
tion, the Department of Justice’s Office
of Inspector General surveyed BOP staff
and reported that of the 28 percent of
employees who responded, 59 percent

Legislation Introduced to Increase BOP Locality Pay

Congressman Randy Weber (R'TX)
has introduced bipartisan legislation to
increase the amount of locality pay for BOP
employees. The legislation would designate
BOP facilities that are not currently in areas

TSP Changes coming in 2022

The Federal Retirement Thrift Invest-
ment Board recently announced that in
mid-2022 a mobile app will be available
that will enable retirement services on-
the-go, and creates the ability to have
two-way communication with TSP par-
ticipants. The mobile app is part of the
TSP plan to consolidate record-keeping.

In other TSP news, Representatives
Richard Neal (D-MA) and Kevin Brady
(R-TX), have introduced legislation,
the Securing a Strong Retirement Act,
which would increase the age, currently
72, when a person is required to start
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that receive an additional increase in pay
(locality pay) at the time of the January

pay increase as if they were in the nearest
locality pay area. The legislation is being
pursued by the Congressional BOP Reform

making withdrawals (Required Mini-
mum Distributions (RMDs)) from their
retirement account. The age would
increase to 73 on Jan. 1, 2022, and then
to 74 in 2029, and 75 in 2032. The

bill would increase the annual limit on
catch-up contributions from $6,500 to
$10,000, for people between the ages of
62 and 64.

In the Senate, Sens. Ben Cardin
(D-MD) and Rob Portman (R-OH),
introduced the Retirement Security and
Savings Act (S. 1770) that completely
exempts people with less than $100,000

of respondents thought BOP’s guidance
was not clear. Routinely evaluating how it
communicates its COVID-19 guidance to
staff, and modifying its approach as needed
based on staff feedback, would help BOP
ensure that staff can understand and effec-
tively implement the protocols for COVID-
19 and any future public health emergency.
GAO found that COVID-19 has
affected inmates and staff: inmates faced
reduced access to certain programs,
services, visitors and facility spaces.
Quarantining procedures have resulted in
reduced staff availability and increased the
use of overtime. BOP has processes, such
as teleconferences among BOP officials
and facilities inspections, to identify best
practices and lessons learned related to its
COVID-19 response. However, BOP does
not capture or share, bureau-wide, the les-
sons and practices discussed at its telecon-
ferences, or have an approach for ensuring
facilities apply them, as appropriate.

Caucus. However, BOP facilities that are
not located within 100 miles of any locality
area would be exempt from the legislation.
The bill stipulates that it would be effective
180 days after enactment.

in retirement savings from RMDs, it
exempts Roth balances from RMDs
while the participant is alive, would
allow the rollover of Roth IRAs into
Roth 401(k) accounts, it would increase
the age at which minimum distributions
kick in to 75 in 2032 and would increase
the catch-up contribution limit to
$10,000 for everyone aged 60 and older.

These Senate provisions would be
effective January 1, 2022. The Federal
Retirement Thrift Investment Board
believes that their timetables for imple-
mentation is too aggressive.



How COVID-19 Has Increased Risk for Federal Physicians

For all employees of the federal gov-
ernment, the COVID-19 pandemic has
upended the ability of federal employees
to do their jobs effectively and effi-
ciently. Make no mistake—in one form or
another, the pandemic has impacted each
and every federal employee. However,
some groups of federal employees have
been affected in especially significant
ways. For instance, employees in federal
agencies centered on direct impact with
the public have had to vigilantly enforce
safety and mitigation techniques. Of
course, in the throes of a global health
crisis, federal physicians and healthcare
workers have been on the frontlines in
combatting COVID-19. Accordingly,
federal physicians should be familiar with
the liability exposures inherent in their
positions and how the impact of the pan-
demic may magnify these exposures.

While many federal physicians have

FEDERAL EMPLOYEE DEFENSE SERVICES

not had any influence on wide-scale
COVID-19 policies, the combination of
the perception of the U.S. response and
the changeover to a new administration
will likely lead to a harsh spotlight on the
actions taken to combat COVID-19. Since
the beginning of the pandemic in early
2020, there have been consistent calls

for a 9/11-style commission focused on
the U.S. government’s response. While
this commission will primarily focus

on high-level policy decisions, it may

also evolve into a wide-ranging inquiry
that could touch upon choices made by
individual federal physicians. Through the
cutting lens of hindsight, many actions

or decisions that were entirely justified at
the time may look suspect. The decisions
made by federal physicians are subject to
administrative investigations and disciplin-
ary actions.

COVID-19 has also had impacts

on the workload and wait times in the
federal healthcare system. In VA facili-
ties across the country, the pandemic has
impacted in-person visits and increased
wait times and patient backlogs. For VA
personnel in these facilities, increased
patient wait times may very well lead
to increased scrutiny from the media
or Congress. As we have seen countless
times in the past, increased scrutiny on
the VA often results in investigations and
disciplinary action for VA personnel.
Moreover, federal physicians do not have
immunity for personal capacity law-
suits or constitutional torts—this means
that federal medical personnel can be
vulnerable to some types of civil actions
(commonly referred to as Bivens actions)
for alleged violations of an individual’s
constitutional rights.

In light of all this forthcoming scru-
tiny and potential commissions, how

See XXXXX page 7

essional Liability Insurance

Professional Liability Insurance for

Federal Physicians

Physicians vulnerable to:

* Administrative Investigations

¢ Disciplinary Actions
* Criminal Investigations

FEDS PLI covers the exposures that make Federal

* State Medical Board Investigations & Proceedings
arising out of the performance of your federal duties

* Civil Lawsuits/Bivens Actions for alleged violations
of a patient's constitutional rights

FEDS $1,000,000 Annual Policy

Some physicians (and all physicians classified as mgrs &
supervisors) are eligible for agency reimbursement up to
half the cost for a net premium of

FEDS also offers a $2,000,000 policy for $390.

$290

only $145

There is a reason this coverage is available and affordable to all federal employees. Obtaining counsel or representation
experienced in federal matters - after a claim is made against you - will cost many multiples of our annual premium!

Call the FPA or visit our website at www.fedsprotection.com for more information or to enroll today!
You can even enroll by phone at 866-955-FEDS with payroll deduction available.
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should federal healthcare personnel,

and especially federal physicians, protect
themselves! The best way to do so is with
a professional liability insurance (PLI)
policy from FEDS Protection. FEDS
Protection’s PLI policy provides $200,000
of legal representation per incident for
administrative actions, which include

employment practices allegations, investi-
gations, disciplinary actions, and proposed
removals arising out of the performance of
a professional service. FEDS also provides
up to $1 or $2 million in civil liability
protection and up to $100,000 for crimi-
nal defense costs, all for a premium cost
starting at $290 a year. Most physicians
and all supervising physicians are eligible

for agency reimbursement up to half the
cost for a premium of just $145 per year
plus tax/fees.

For federal physicians, there is no time
like the present to ensure your exposures
are covered with FEDS. To learn more
about the FEDS program, visit www.
fedsprotection.com or call 866.955.FEDS
today.

Lessons Learned from the Federal Government’s Response to COVID-19

Returning to the office

As cases and deaths continue to decline
as a result of COVID-19, members of
Congress are urging the administration to
return federal employees to their regular
offices, suggesting that services to the pub-
lic are being degraded. The administration
is working on new guidance on telework
and in-person work as the decrease in
infections continue to decline.

However, many agencies are continuing
to operate under the earlier administration
guidance that “unless it is physically impos-
sible or poses a threat to critical national
security interests, generally speaking occu-
pancy in federal workplaces should be no
more than 25% of normal capacity during
periods of significant or high community
transmission”... of the virus. Members of
Congress are especially interested in getting
employees at the Internal Revenue Service
(IRS) and the Veterans Administration
(VA) back into their offices. In fact, the
IG has said that the agency’s “ability to
provide adequate assistance to taxpayers

continues to be affected by COVID-19.”

Report: What was Learned

Earlier this year, the Partnership
for Public Service, working with the
American Council for Technology-
Industry Advisory Group and MeriTalk,

a public-private partnership focused
on improving the outcomes of govern-
ment IT, surveyed 300 federal leaders to
identify lessons learned as a result of the
government response to the pandemic.
Roundtable discussions were held to
explore four issues essential to govern-
ment resiliency: workforce, innovation,
technology and security.

The survey found that the major-
ity of agencies continued to deliver on
their missions. For example, the IRS
distributed billions of dollars in stimulus
payments to millions of American in just
two months. The VA handled an almost
fifteen-fold increase in telehealth appoint-
ments for veterans’ physical and mental
health appointments. The pandemic also
highlighted the challenges faced by agen-
cies already struggling with old, out-of-date
technologies, retention of high performers
and cumbersome rules for budgeting and
procurement.

Among the report’s recommendations
are:

Workforce

Work with individual employees to
determine the best option for how, when
and where they get their work done, based
on personal work styles and circumstances.
Use workplace flexibilities to tap into new
pools of talent, such as people who live

farther than commuting distance from
headquarters. Encouraging collaboration
between HR and IT, including training
employees to use new technologies.

Innovation

Use proven methods for encouraging
innovation and reward employees who
identify better ways to do their work and
actively and frequently review and revise
outdated processes. Use on-line tools that
enable users to collaborate to develop, test
and refine ideas that solve problems.

Technology

Modernize legacy systems and move
them to the cloud, which should be a
continuous process. Seek multi-year fund-
ing opportunities to support technology
modernization. Establish data standards,
from file sharing and naming conventions
to a common way of identifying customers
to encourage sharing among agencies.

Security

Make employee training a continue
focus and run security drills and simula-
tions to help employees learn how to
recognize and respond to cybersecurity
threats. Embrace a zero trust mindset
which requires verifying anyone trying to
access technology system:s.

“No Surprises Act” Protects Federal Employees from Surprise Medical Bills

Effective January 1, 2022, the No
Surprises Act provides patients with pro-
tection from surprise medical bills for cur-
rent and retired federal employees under
certain circumstances. The 2022 Federal
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Employee Health Benefits Program bro-

chures include language regarding the Act.
Two-thirds of all bankruptcies filed

in the United States are tied to medi-

cal expenses. In a 2019 study by the

Government Accountability Office (GAO)
found that the median price charged by
air ambulance providers ranged from
$36,400 to more than $40,000, and over
70% of these transports were furnished

See XXXXX page 8



New Rules on Student Loan Relief for Federal Employees

On October 6, the Department of
Education announced a set of actions that,
over the coming months, will restore the
promise of Public Service Loan Forgiveness
(PSLF) Program. The Public Service Loan
Forgiveness (PSLF) Program is a promise to
provide debt relief to support the employ-
ees in public service, including federal
employees. The program cancels loans
after 10 years of public service, but has not
worked as planned for a variety of reasons
because too few borrowers received forgive-
ness, and too many did not receive credit
for years of payments they made because
of complicated eligibility rules, servicing
errors or other technicalities.

OPM will offer a time-limited waiver
so that student borrowers can count pay-
ments from all federal loan programs or
repayment plans toward forgiveness. This
includes loan types and payment plans
that were not previously eligible.

The Department’s announcement offers
a temporary opportunity to give borrowers
credit for prior payments they made that
would not otherwise count toward PSLF.
Any prior payments made while working
for a qualifying employer will count as a
qualifying payment, regardless of loan type

XXXXX from page 7
out-of-network, meaning most or all costs
fell to the insured individual alone.

Surprise billing happens when people
unknowingly get care from providers that
are outside of their health plan’s network
and can happen for both emergency and
non-emergency care. Balance billing, when
a provider charges a patient the remainder
of what their insurance does not pay, is
currently prohibited in both Medicare and
Medicaid. This rule will extend similar
protections to Americans insured through
employer-sponsored and commercial
health plans.

Rules developed to comply with the
law:
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or repayment plan. This Limited PSLF
Waiver will apply to borrowers with Direct
Loans, those who have already consolidated
into the Direct Loan Program, and those
with other types of federal student loans
who submit a consolidation application
into the Direct Loan Program while the
waiver is in effect. The waiver applies to
loans taken out by students.

The waiver will run through October
31, 2022. That means borrowers who
need to consolidate will have to submit
a consolidation application by that date.
Similarly, borrowers will need to submit
a PSLF form—the single application used
for a review of employment certification,
payment counts, and processing of for-
giveness—on or before October 31, 2022
to have previously ineligible payments
counted. The Department recommends
borrowers take this action through the
online PSLF Help Tool, which is available
at StudentAid.gov/PSLF.

The Limited PSLF Waiver also
addresses another issue, too many pay-

ments do not count toward PSLF due to
technical requirements around borrow-
ers’ choice of payment plan, timing, and
amount of the payment. The Department

¢ Bans surprise billing for emergency
services. Emergency services, regard-
less of where they are provided,
must be treated on an in-network
basis without requirements for prior
authorization.

Bans high out-of-network cost-sharing
for emergency and non-emergency
services. Patient cost-sharing, such as
co-insurance or a deductible, cannot
be higher than if such services were
provided by an in-network doctor,
and any coinsurance or deductible
must be based on in-network provider
rates.

¢ Bans out-of-network charges for ancil-
lary care (like an anesthesiologist or

will automatically adjust PSLF payment
counts for payments made on or before
October 31, 2021 for borrowers affected by
this issue who have already certified some
employment for PSLF. Borrowers who
have not yet applied for PSLF forgiveness
or certified employment but do so by
October 31, 2022 will benefit from these
temporary rules.

Next year, the Department will begin
automatically giving federal employees
credit for PSLF by matching Department
of Education data with information held
by other federal agencies about the federal
workforce. To date, approximately 110,000
federal employees have certified some
employment toward PSLF. These matches
will help the Department identify others
who may also be eligible but cannot ben-
efit automatically, like those with Federal
Family Education Loan (FFEL) loans.

Federal employees who have already
applied for PSLF and who have had at
least some employment certified, will be
awarded any additional payments without
further action from the employee. If neces-
sary, Federal Student Aid may contact
employees, by email, to ask them to certify
additional months of employment.

assistant surgeon) at an in-network
facility in all circumstances.

¢ Bans other out-of-network charges
without advance notice. Health care
providers and facilities must provide
patients with a plain-language con-
sumer notice explaining that patient
consent is required to receive care on
an out-of-network basis before that
provider can bill at the higher out-of-
network rate.

The rules promulgated under the Act
do not apply to people with coverage
through programs such as Medicare, Med-
icaid, Indian Health Services, Veterans
Affairs Health Care, or TRICARE. These
programs already prohibit balance billing.



Survey — COVID's Impact on Front-Line Health Care Workers

In April, one year into the COVID pandemic, The Washing-
ton Post/Kaiser Family Foundation Survey Project released the
results of interviews with 1,327 frontline health care workers,
those with direct contact with patients and their bodily fluids,
which found that a majority of workers experienced adverse men-
tal health impacts from the pandemic.

More Than Half Of Frontline Health Care Workers Say Worry And Stress
Related to COVID-19 Has Led To Adverse Health Impacts, Three In Ten
Have Needed Mental Health Care

Percent of frontline health care workers who say worry or stress related to COVID-19 has led to each of the following:
Trouble sleeping or sleeping too much 47%

Frequent headaches or stomachaches
Increased alcohol or drug use

Experienced any of the these:

Received mental health services 3

Thought they needed mental health services but didn't
receive them

= aoffl - B
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18%

NOTE: See topline for full question wording
SOURCE: KFF/Washington Post Frontline Health Care Workers Survey (Feb. 11-March 7, 2021)

IKFF @he ashington Post

The major conclusions from the survey follow:

“The coronavirus pandemic has had a major impact on the
mental health of frontline health care workers. A majority of
frontline health care workers (62%) say worry or stress related to
COVID-19 has a negative impact on their mental health. In addi-
tion, more than half (56%) of all frontline health care workers say
that worry or stress related to COVID-19 has caused them to expe-
rience trouble with sleeping or sleeping too much (47%), frequent
headaches or stomachaches (31%), or increased alcohol or drug
use (16%). In addition, 13% of health care workers say they have
received mental health services or medication specifically due to
worry or stress related to COVID-19 and an additional one in five
(18%) say they thought they might need such services, but did not
get them.

The youngest health care workers (18-29 years old) seem to
have been hit hardest by working during a global pandemic.
Three-fourths of younger frontline health care workers report
worry or stress related to COVID-19 has had a negative impact on
their mental health and seven in ten say they feel “burned out”
about work. These feelings may be directly tied to their work expe-
riences during the COVID-19 pandemic as four in ten of these
youngest workers are working in a hospital setting and nearly half
(45%) report assisting with patient care such as bathing, cleaning,
and housekeeping. And, almost one in eight (13%) of 18-29 year
old frontline health care workers say they had at least 10 patients
in their direct care who died as a result of COVID-19.

Throughout the past year, news reports have told of hospitals
running low on personal protective equipment (PPE) and at
over-capacity for the intensive care units. This experience seems
relatively common among the hardest hit frontline health care
workers. Over half (56%) of health care workers in hospitals say
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that their workplace reached over-capacity of ICU beds to treat
critical patients, and one third (34%) of health care workers
working in either hospitals or nursing homes say that at some
point during the pandemic, their workplace ran out of PPE for its
employees. And while most health care workers say their employer
is “doing about the right amount” or “going above and beyond”
when it comes to providing sick leave to employees who had
COVID-19 or ensuring employees have the ability to get vacci-
nated, more than half of health care workers—including a majority
of health care workers across different types of health care settings
including hospitals (59%), office or clinic (52%), nursing home
or assisted care facility (58%), and those who work in patient
homes (56%)—say their employer is “falling short” when it comes
to providing additional pay for employees who are working in the
most high-risk situations.

The survey also finds some optimism among frontline health
care workers with most health care workers across workplaces
and across race and ethnicity saying that the COVID-19 outbreak
in the U.S. is at least “somewhat under control” including one
fourth who say it is “mostly under control” or “completely under
control.” Nearly six in ten frontline health care workers also
say they anticipate the COVID-19 pandemic in the U.S. to be
controlled enough so that people can resume normal life by early
2022 or later, while 47% say normal life can resume by mid-fall
or sooner—including 5% who say life can safely resume in the
U.S. now.”

Younger health care workers are more likely to report nega-
tive emotions than their older counterparts. Seven in ten (69%)
frontline health care workers between the ages of 18 and 29 say
they feel “burned out” compared to 59% of health care work-
ers between the ages of 30 and 49, 43% of those ages 50 to 64
years, and 27% of health care workers who are ages 65 and older.
Three in ten frontline health care workers ages 18-29 also report
feeling “angry” about going into work these days. A smaller share
of younger health care workers (49 years and younger) also report
feeling positive emotions, such as hopeful, optimistic or motivated
about going to work than their older counterparts (50 and older).

The survey also revealed that “More than one year into a global
pandemic, the KFF/Washington Post Frontline Health Care
Workers Survey finds three-fourths (76%) of frontline health care
workers saying they feel “hopeful” when going to work these days.
Majorities also say they feel “optimistic” (67%) and motivated
(63%). Yet, about half also say they feel “ burned out” (55%) or
“anxious” (49%). About one in five (21%) say they feel “angry”
when they go to work these days.”

The workers interviewed were employed in hospitals, doctor’s
offices, outpatient clinics, nursing home and assisted care facilities
and home health care.

The complete survey results is available at https://www.kff.

org/reportsection/kff-the-washington-post-frontline-health-care-

workers-survey-toll-of-the-pandemic/ Some of the questions on

the survey will be included in the upcoming FPA survey.



Agencies Employing Health Care Workers Weigh-in During Largest

Annual Survey of Federal Employees

Eatlier this year, the Partnership for Public Service and the
Boston Consulting Group (BCG) released the latest Best Places
to Work in the Federal Government. The Best Places to Work in
the Federal Government® rankings offer the most comprehensive
assessment of how federal public servants view their jobs and
workplaces. The Best Places to Work data is based on the views of
more than 928,000 civil servants across the federal government
who participated in employee surveys during 2020.

Two agencies on the frontlines during the COVID-19 pan-
demic, the National Institutes of Health and the Centers for
Disease Control and Prevention, had vastly different employee
experiences in 2020. NIH remained steady in the rankings,
recording a Best Places to Work score of 81.7 out of 100 and plac-
ing 63 out of 411 agency subcomponents. The CDC had a score
of 72.4, dropping from 81 in the 2019 rankings to 192 in 2020.

The Partnership and BCG use the term employee engagement
to refer to the satisfaction and commitment of the workforce and
the willingness of employees to put forth discretionary effort to
achieve results. The Best Places to Work employee engagement
score is derived from the percentage of positive responses to three
different Federal Employee Viewpoint Survey questions:

* [ recommend my organization as a good place to work.

 Considering everything, how satisfied are you with your job?

 Considering everything, how satisfied are you with your
organization!

Many issues influence employee engagement, but effective
leadership continues to be the key driver for federal employees as
it has been every year since the Best Places to Work rankings were
first launched in 2003. This category encompasses employee views
on supervisors, fairness, empowerment and senior leaders.

The most recent report emphasizes that fact that Federal
employees faced formidable challenges in 2020 due to the devastat-
ing COVID-19 pandemic, but Federal agencies rose to the occa-
sion despite the disruptions and hardships, posting a score of 86.1
out of 100 in the Best Places to Work in the Federal Government
COVID-19 category that measures employee views on the support
they received during the pandemic. This positive response included
employee opinions on whether their organizations supported their
mental and physical well-being during the pandemic (88.6); whether
they received the resources they needed to do their work (88.6);
whether their agencies were able to successfully deliver on their mis-
sions in the midst of the crisis (85.8); and whether they had leaders
who communicated effectively and prioritized their welfare (81.4).

The responses to the 2020 survey occurred between mid-
September and early November of 2020, with 59% of respondents
reporting that they teleworked every day during the peak of the
pandemic compared to just 3% before the pandemic. The 2020
experience provides a pathway for the future of federal work that
could involve greater reliance on telework, and enhanced use of
technology for internal operations and for the improved delivery
of services to the public.
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In a special section of the Best Places to Work report, Partner-
ship for Public Service staff member Ellen Perlman compared the

results of the survey on the National Institutes of Health (NIH)
and the Centers for Disease Control and Prevention (CDC).

Her analysis noted that the CDC faced tremendous pressure to
handle the unprecedented health crisis. “We always have one emer-
gency or another, but we have never had, in our 75-year history,

a pandemic of this magnitude,” said Dr. Anne Schuchat, CDC’s
former principal deputy director. The agency also faced a barrage of
media stories on early mishandling of COVID-19 tests along with
political interference in its report releases and publications, a situa-
tion that “has taken a toll,” Schuchat said. Criticism of the agency
has been “hard on the staff,” she added. “They know how hard
they're working and how hard their peers are working.”

The CDC earned a Best Places to Work score of 91.4 out
of 100 in the new COVID-19 employee response category that
measured whether employees felt their organization supported
their mental and physical well-being, provided the resources they
needed to do their work, communicated effectively, and delivered
on the mission. The CDC exceeded the government-wide score of
86.1 in this workplace category.

The National Institutes of Health found there was no better
or easier time to get employees behind its mission than during
COVID-19, said Beth Chandler, deputy director with the Office of
Human Resources—leading to high marks in the employee COVID-
19 response category with a score of 94.2 out of 100. One of the
keys to employee engagement at NIH in 2020 was making sure
everyone across the organization understood they were part of the
effort to fight COVID-19, whether they worked in the hospital, the
lab or in an administrative or facilities position, Chandler said.

The NIH earned a Best Places to Work score of 94.2 out of 100
and the Food and Drug Administration earned a score of 93.3 in
the COVID-19 employee response category. Both agencies exceeded
the governmentwide score of 86.1 in this workplace category.

Here are the rankings, out of 411 total agency subcompo-
nents, for those agencies that employee a large number of federal
physicians.

51  Health Resources and Services Administration, Department of
Health and Human Services

63  National Institutes of Health, Department of Health and Human
Services

80 Food and Drug Administration, Department of Health and Human
Services

86  Agency for Healthcare Research and Quality, Department of
Health and Human Services

93 Centers for Medicare and Medicaid Services, Department of
Health and Human Services

192 Centers for Disease Control and Prevention
264 Veterans Benefit Administration, Department of Veterans Affairs
326 Indian Health Service, Department of Health and Human Services
352 Defense Health Agency, Office of the Secretary of Defense,
Joint Staff, Defense Agencies and Department of Defense Field
Activities
361 U.S. Army Medical Command, Department of the Army
387 Federal Bureau of Prisons (BOP), Department of Justice *

410 Substance Abuse and Mental Health Services Administration,
Department of Health and Human Services

*According to BOP, there are about 3,000 health care positions
out of a total of about 36,000 employees.



Compare Agencies

Overall Results

2020 Index Score Defense Health Centers for Disease Food and Drug National Institutes Department of
Agency Control and Prevention Administration of Health Veterans Affairs
Overall 61.4 72.4 79.8 81.7 70.0
Results by Category
2020 Category Score Defense Health Centers for Diseas_e Food_ a_nd Drug National Institutes Department ¢_)f
Agency Control and Prevention Administration of Health Veterans Affairs
Effective Leadership 59.5 67.2 72.5 76.4 64.7
Effective Leadership: Empowerment 53.3 62.8 66.2 68.1 58.0
Effective Leadership: Senior Leaders 55.2 60.5 68.2 75.4 59.5
Effective Leadership: Supervisors 69.2 84.0 85.0 84.5 75.9
Employee Skills-Mission Match 75.2 79.0 82.0 84.2 76.8
Pay 59.4 7.7 67.8 70.4 0.0
Teamwork 67.5 78.4 80.5 81.1 0.0
Innovation 63.8 76.0 73.7 78.1 66.3
Training and Development 0.0 0.0 0.0 0.0 0.0
Work-Life Balance 711 79.1 78.3 79.7 73.0
Recognition 54.9 70.9 71.4 74.0 0.0
COVID Overall 81.8 91.4 93.3 94.2 0.0
COVID: Supportive Leaders 74.4 88.4 91.4 93.1 0.0
COVID: Employee Well-Being 81.5 94.5 94.4 95.9 0.0
COVID: Job Resources 84.5 93.7 94.7 95.6 0.0
COVID: Agency Performance 86.6 88.9 92.7 92.2 0.0
= e e e e e e e e e e e e e e e e e e e e e e e e e e —

Federal Physicians Association
% Membership Application

www.join.fedphy.org

Name: Office Phone:
last first
Address: Email:
Street
Address:
city state zip
Agency: Medical Specialty:
Grade: Yrs Service: Type Pay System: Total Pay:

*PCA, T38, PDPP

O Annual: $100/year  $185/2 years [] Check enclosed payable to FPA [ Payroll deduction for HHS members

00 Amex O MasterCard [ Visa Account Number: - - - Exp Date: /

Mail to: FPA, 284 Costa Rica, Edgewater FL 32141

May we print your name as a new member in the newsletter? Jyes [Jno

30% of dues is attributable to nondeductible lobbying activity and is therefore not deductible under
Internal Revenue Code Section 162 as an ordinary and necessary business expense.

FREEDEEFRANL FRHYVYSS 0 AN e 44TTHH (OLLAPFRITEERR o 22002211 Wod | X000 |, N . 11



¥

284 Costa Rica
Edgewater FL 32141

Federal Physician

Recent Legal Decision Affects the Termination of a Federal Employee

In August, the U.S. Court of Appeals
for the Federal Circuit ruled that the
Department of Veterans Affairs (VA) used
a too-low standard to justify the firing of
an employee. This was a case involving
the VA Accountability and Whistleblower
Protection Act passed by Congress in
2017. The case involved the issue of the
“burden of proof” which refers to the level
of evidence needed to be shown by a fed-
eral agency in order to prove the allegations
in an adverse action (e.g. removal, demo-
tion or suspension over 14 days in length).

The burden of proof needed for a
federal agency to prove their case at the
MSPB depends on the type of federal
employee appeal. In adverse action cases
like those where a federal employee has
been removed based on misconduct a
federal agency has to prove the allegations
that were made by a preponderance of the
evidence. In cases involving performance
like those where a federal employee has
been removed following the failure to suc-
cessfully complete a Performance Improve-
ment Plan (PIP), the burden of proof is
referred to as substantial evidence.

In the VA case, the substantial standard

was used which the Court decided did not
apply to the specific VA case. The Court
also said that the VA must consider the
Douglas Factors which must be used by all
federal agencies in employee disciplinary
cases. Douglas v. Veterans Administration
is the seminal decision in which the Merit
Systems Protection Board determined

the 12 factors for determining whether
the penalty imposed by an agency in a
disciplinary action is appropriate under
the circumstances.

The twelve factors are:

The nature and seriousness of the
offense—and its relation to the employ-
ee’s duties, position, and responsibili-
ties—including whether the offense was
intentional, technical, or inadvertent;
was committed maliciously or for gain;
or was frequently repeated.

The employee’s job level and type of
employment, including supervisory or
fiduciary role, contacts with the public,
and prominence of the position.

The employee’s past disciplinary record.

The employee’s past work record,
including length of service, performance
on the job, ability to get along with fellow

workers, and dependability.

The effect of the offense upon the
employee’s ability to perform at a satisfac-
tory level and its effect upon supervisors’
confidence in the employee’s work ability
to perform assigned duties.

Consistency of the penalty with those
imposed upon other employees for the
same or similar offenses.

Consistency of the penalty with any
applicable agency table of penalties.

The notoriety of the offense or its
impact upon the reputation of the agency.

The clarity with which the employee was
on notice of any rules that were violated
in committing the offense, or had been
warned about the conduct in question.

The potential for the employee’s
rehabilitation.

Mitigating circumstances surrounding
the offense such as unusual job tensions,
personality problems, mental impairment,
or harassment; or bad faith, malice or
provocation on the part of others involved
in the matter.

The adequacy and effectiveness of alter-
native sanctions to deter such conduct in
the future by the employee or others.



